
Identification Evidence 
ss113 – 116 Evidence Act (NSW) 1995 

 

 
Identification evidence comes in many forms there are many rules that relate to it’s 
admissibility and the directions and warnings that must be given. Every defence lawyer 
needs to know how to apply these rules to represent their clients effectively. This article 
seeks to assist legal practitioners appearing in the Local Court of NSW. 
 
 

Types of Identification Evidence 
 
Visual identification evidence (VIE) is defined in s114(1) Evidence Act as that ‘based 
wholly or partly on what a person saw but does not include picture identification evidence.’ 
Picture Identification Evident (PIE) is defined in s115(1) to mean ‘an identification made 
wholly or partly by the person who made the identification examining pictures kept for the 
use of police officers.’ 
 
In the case of both VIE & PIE, the evidence is not admissible unless an identification 
parade that included the defendant was held before the identification was made.1 There 
are exceptions for when it would not have been reasonable to hold such a parade 2 or the 
defendant refused to participate.3 PIE is not admissible if the pictures suggest that the 
person is in police custody.4 
 
Resemblance Evidence 
This is evidence that the offender ‘looked like’ or ‘sounded like’ the accused. It is not 
sufficient to sustain a conviction by itself as the witness is unsure. However, it is often 
admitted as part of a circumstantial case.5 
 
Recognition Evidence 
This occurs where the offender is purportedly recognised as the accused by someone who 
knows or is familiar with them.6 
 
Opinion Evidence 
Expert opinion is admissible under s79 EA. An example would be of a police officer giving 
evidence as to the identity of voices on an intercepted telephone recording. It is difficult to 
distinguish between opinion and identification evidence.7  
 
Description Evidence 
This is not strictly identification evidence but may warrant a s165 EA warning in certain 
cases.8 
 
 

 
1    s114(2) & s115(5) Evidence Act (NSW) 1995 
2    s114(2)(b) & s115(5)(c) Evidence Act (NSW) 1995 
3    s114(2)(c) & s115(5) (a) Evidence Act (NSW) 1995 
4    s115(2) Evidence Act (NSW) 1995 
5    Pitkin v The Queen (1995) 69 ALJR 612; R v Cohen [2002] NSWCCA 339 
6    Trudgett v R at [31]; Gardiner v R [2006] NSWCCA 190 at [68]–[69]; Marco v R [2023] NSWCCA 307 at [61]. 
7    Mundarra Smith v The Queen (2001) 206 CLR 650 at [15]–[16] and R v Marsh [2005] NSWCCA 331. 
8    Collins v R [2006] NSWCCA 162 at [60]–[61] 



In-court Identification 
This is specifically excluded by s114 EA. If such evidence is given, the judge should 
immediately direct the jury that it is of no evidentiary value on the issue of identification.9 
 
 

The Direction 
 
Whenever identification evidence is admitted, s116 EA requires the judge to inform the 
jury: 

(a)  that there is a special need for caution before accepting identification 
  evidence, and 
(b)  of the reasons for that need for caution, both generally and in the 
  circumstances of the case. 

 
 
This means the judge must explain why identification evidence in general may be 
unreliable 10 and identify the identification evidence in the particular case that may be 
unreliable, by pointing out and isolating the particular matters in that case which may 
cause it to be unreliable.11 Note the direction covers matters that may make, rather than 
make, the identification unreliable.12 
 
The direction should make it clear that reliability and honesty are different issues so that 
an honest witness can be mistaken as can several witnesses. Comments or warnings on 
the credibility of an identification witness should be given separately from directions on the 
reliability of the identification. 
 

The Warning 
 
Section 165 EA identifies certain kinds of evidence that may be unreliable This includes 
identification evidence among others.13 If a party so request, the judge must: 14 
 

(a)  warn the jury that the evidence may be unreliable, and 
(b)  inform the jury of matters that may cause it to be unreliable, and 
(c)  warn the jury of the need for caution in determining whether to accept 
  the evidence and the weight to be given to it. 

 
 
This general warning about unreliable evidence is required in addition to the direction on 
identification evidence required by s116 EA. 
 
 

Questions for Cross 
 
In assessing the reliability of the identification evidence, the Court must consider: 
 

 
9    Aslett v R [2009] NSWCCA 188 at [56] 
10    R v Clarke (1997) 97 A Crim R 414 at 428 
11    Hawell v R [2025] NSWCCA 210 at [371], [378]; Domican v The Queen (1992) 173 CLR 555 at 561–562 
12    R v Riscuta [2003] NSWCCA 6 at [61] 
13    s165(1)(b) Evidence Act (NSW) 1995 
14    s165(2) Evidence Act (NSW) 1995 



1. Whether the person identified was a stranger to the witness (it is obviously harder to 
identify strangers than it is to identify people who are well known). 

2. What opportunity or period of observation did the witness have?  
3. Did the witness focus their attention on the person or was it just a casual sighting 

that didn’t have any significance for the witness at the time? 
4. In what light was their observations made? 
5. Was there anything about the person observed which would have impressed itself 

upon the witness? In other words, was there anything distinctive about the person?  
6. Was there any special reason for remembering the person observed? 
7. Was the witness under any stress or pressure at the time? 
8. If the witness was under any stress or pressure at the time, how might that have 

affected their ability to observe and store an image of the person’s appearance in 
their memory? 

9. Does the witness come from the same racial background as the person identified? 
(It may be more difficult for a member of one race to identify an individual of another 
racial group).  

10. When was the witness first asked for a description of the person and how fresh was 
their memory at that time? 

11. How did any description given by the witness compare with the appearance of the 
accused? 

12. How long was it between the sighting of the person and the giving of the description 
to the time that the witness identified the accused? 

 
 

Submissions 
 

May it please the court, YH should approach the prosecution’s identification evidence 
with special caution because the prosecution case is based to a significant degree 
upon that evidence. The Court well knows the potential dangers associated with 
identification evidence. 

In this case the reasons for special caution in relation to the evidence of 
identification include: 

 [list all of the above 12 that apply to your case] 
 

It is not suggested that the witness in her evidence was being anything other 
than honest in her recollections and beliefs. Because of this the Court might consider 
her evidence impressive. But the relevant question for the Court to determine is 
whether her evidence of identification is reliable. 

Special caution is required because of the possibility that the witness is 
mistaken in her honestly held recollections and beliefs. It is because of the factors 
identified above that the Court would exercise special caution before accepting the 
identification evidence in this case as reliable and convicting the accused on that 
basis. 

 
I’m available every day if you have any interesting issues. 
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