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REGINA v Terrence Anthony BURNS

JUDGMENT

STREET CJ: This is an appeal against conviction and sentence
following upon the appellant having been found guilty at a
trial before the Newcastle District Court, presided over by
Judge Conomos, on a charge that on 11 November 1985 he supplied
a prohibited drug, namely, diamorphine. The appellant was
sentenced to imprisonment for eight years, with a non parole
period of five and a half years.

The appellant was arrested at about 6.15 pm on 11
November 1985 at an airline office in relation to the alleged
possession of amphetamines. He was taken back to the Newcastle
police station. He arrived there at about 6.30 pm. There
then followed a period running through until 10.00 am on the
following day when he remained in custody at the Newcastle
police station. From about 6.30 pm until a little after
midnight the investigating police were engaged in some inquiries
in relation to another man, referred to as Gordon, who had
been arrested in relation to the event that had taken the police
to the airline office. The other man was ultimately
interrogated in relation to matters affecting him, and then

in due course, the police interrogated the appellant. In the



course of that interrogation, at about 3.45 am on 12 November,
the appellant admitted his guilt of possession of a quantity
of diamorphine which was of such a size as to result in it
being a deemed supply. In the ensuing period up until about
10.00 am on 12 November he was held in custody pending his
being brought before a Justice when court sittings began on
that following day. When he was brought before the court on
12 November he was released on bail.

The course of events during that period of custody
from the time of his arrest through until the admission was
made at about 3.45 am, has particular relevance to the first
ground that has been argued, namely that relating to the
admissibility of the admission that he made at about 3.45 am.

Some time before 9.00 pm the police obtained a search
warrant of the appellant's home at an address in a suburb of
Newcastle. The police went there in company with a female
companion of the appellant referred to as Sharon, who had shared
with him the occupancy of a bedroom at those premises. In
the course of searching his bedroom the police discovered in
the top portion of a cupboard a black bag in which was found
a quantity of white powder. The appellant's female companion,
who was called as a witness in the Crown case, denied any
knowledge of, or association with the bag. This has some
relevance when coming to consider the ground of appeal relating
to the directions upon possession.

The appellant was questioned at the police station
regarding the discovery of the bag and the white powder,

contained in it. According to the police evidence the appellant



at about 3.45 am replied to a question as to what he could
say about the white powder: "I bought it as speed but it is
heroin."

In the course of his unsworn statement at the trial,
the appellant put forward as his defence:

"After that when they returned from Boat
Harbour they took me upstairs to the interview
room where they took me and asked questions.
They asked me about a black bag. Then they
said to me, 'Sharon is wearing it.' I said,
'Oh, what do you mean.' They said, 'Sharon
is wearing the black bag.' They said, 'It
contains heroin.' I looked at them. I said,
'No way, not in my place.' Then they said,

'Tf Sharon does not wear it,' or, 'If I don't
wear it Sharon and Gordon is going to wear

a conspiracy charge.' Then they told me Gordon
was still in custody. I said, 'Can I speak

to Sharon alone please.' They took me to the
adjacent interview room where I spoke to Sharon
and told her something.

When I seen Det Hill I said, 'I don't
know what was in the bag, I am only going on
what you said, I'll say I bought it as speed
but not as heroin. I don't want to have
anything to do with heroin and I don't want,
'like, what is the word, 'associate myself
with heroin.' The only reason I said this
was because Sharon and Gordon were allowed
to go if I said it was mine."
Within this very briefly recounted narrative, there
has been a substantial challenge advanced by Mr Hidden, Q.C.,
who appears for the appellant, against the admitting into
evidence of the admission said to have been made by the
appellant at about 3.45 am on 12 February - "I bought it as
speed but it is heroin."
This answer was the subject of a vigorous challenge

at the trial. The police officer who gave evidence as to the

statement, was examined on the voir dire in relation to it.



In the course of his evidence on the voir dire he said that
he arrived back at the police station at about 25 to 7 on the
evening of 11 November. The accused was lodged in the cells
as he had to make further inquiries from Sydney and he had
to interview another man who had been arrested at the airline
office in relation to the matter. Apparently, the inquiries
and the interview of the other man took until some time after
2.00 am. He was asked:

"O. What was happening to the accused between

7 pm approximately and 2 am when he was taken

out of the cells?"
The question was repeated and the transcript continues:

"Q. Did you have any contact with him? A. Not

during the time he was lodged in the cells

until he was taken out of the cells near 2 am.

Q. For what purpose did you hold him at that

stage? A. To interview him in regard to the

white powder at Ansett.

Q. Why did you delay interviewing him in

relation to that until after 2 am? A. I had

to get back in contact with people in Sydney

in regard to it being transported to Newcastle,

the white powder. Also I had to speak further

with Mr Elkin and I had to interview

Mr Hamilton" (the other man who had been

arrested at the airline office).

"O. How long did it take you to interview

Mr Hamilton? A. I would say it would have

taken two and a half to three hours.

Q. Why did you have to interview him before

you started with the accused? A. He was the

first one arrested."

In the course of cross-examination the police officer

was challenged on the temporal series of events that evening,

and I quote some portions of the cross-examination:

"O. You had ample opportunity after that arrest,
and certainly before 2.21 am on the following



day, to charge the accused, didn't you?
A. Could you repeat that question?

Q. You had ample opportunity from the time

of the arrest at about 6.15 pm to 2.21 am next
morning to charge the accused? A. No, I was
tied up with inquiries and interviewing

Mr Hamilton until that time.

0. You could have charged him when he first
returned to the police station? That is the
accused, couldn't you? A. I wanted to conduct
further inquiries.

.............

Q. During the course of that detention a justice
was approached for the purposes of issuing
of a warrant? A. Yes.

Q. Just as easily my client could have been
charged and brought before that justice,
couldn't he? A. No, he couldn't have been
brought before that justice.

Q. Are you saying that justice could not have
been brought to the police station? A. Yes,
he could have been brought to the police
station.

0. At that time my client could have appeared
in front of you? A. Yes.

Q. He could then have been charged in accordance
with the law, couldn't he? A. Yes.

Q. My client made continual denials of any

implication of anything illegal right up until

2.21 am the following day, didn't he? A. No.

Q. Do you say there was an admission made prior

to that time? A. At the Ansett freight depot

before we attended his car, he said, 'My

girlfriend has nothing to do with it, it's

all my doing.'"
By way of further explanation of the last quoted portion, it
is apparent that the warrant that was issued by a Justice during
the course of the evening was the search warrant pursuant to

which the police went to the appellant's home - a search that

commenced at about 9.00 pm. It is equally apparent that the



police approached the Justice for the issue of that warrant
somewhere other than in the police station, or at the adjacent
court. The most likely place was at the home of the Justice
who issued the search warrant.

A particular challenge was advanced before the
trial judge, and it has been reiterated before this Court,
that at some time between 6.30 pm and the time when the
admission was made the continuation of the appellant's detention
became illegal by reason of the failure of the arresting police
to bring the appellant before a Justice and charge him with
an offence. It is said that the illegality of the continuing
detention rendered the admission inadmissible, or at the very
least, required an adjudication by his Honour on discretionary
grounds as to whether the admission should be rejected.

The learned trial judge declined to accede to the
argument that was advanced to him. His Honour pointed out
that the arrest originally was in relation to amphetamines
arising out of the incident at the airline office, and that
the actual charge which was ultimately made against the
appellant concerned the deemed supply of diamorphine.

There are to be found amongst the legislation in
the Commonwealth and amongst the States varying formulations
of requirements on arresting police to bring arrested persons
forward and formally charge them. Broadly speaking, they
reflect a common law rule. The law for the purposes of New

South Wales is enacted in s 352(1) of the Crimes Act:

"352(1) Any constable or other person may
without warrant apprehend,



(a) any person in the act of committing, or
immediately after having committed, an
offence punishable, whether by indictment,
or on summary conviction, under any Act,

(b) any person who has committed a felony for
which he has not been tried,

and take him, and any property found upon him,
before a Justice to be dealt with according
to law."

Two observations are necessary to be made in relation
to this section. In the first place the requirement is to
bring the arrested person "before a Justice". An initial
question arises whether the word "Justice" is wide enough to
include a senior officer at a police station who may have some
limited statutory power to grant bail, or whether on its proper
construction the word carries its ordinary meaning of a Justice
properly so called. That is to say, a public official charged
with judicial duties and vested with authority to preside over
the formal charging of an accused.person and to determine what
consequential matters should then ensue. The exercise of this
authority is an act of no small significance in that it involves
the initiation of the whole paraphernalia of the processes
of criminal justice.

In the view that I hold the word "Justice" in s 352
is to be given its ordinary meaning, of a Magistrate. That
is to say, a judicial officer vested with the powers and charged
with the responsibilities that are conferred and imposed upon
a judicial officer. It is an officer of this character that
the section refers to. I reject the suggestion that insofar
as a senior officer of a police station may have some limited

statutory power to grant bail he is therefore to be regarded



as a Justice for the purpose of s 352(1).

The title of "Justice", with all that that imports,
is not to be lightly bandied about, either in legislation or
otherwise, and I am clear in my view that the section on its
ordinary construction should be given the meaning I have
propounded. Equally, I recognise the absurdity of suggesting
that an arresting police officer should bring the suspect back
into the police station, and thereupon bring him before the
senior officer at that police station so that he is forthwith
released on bail. Such an extreme construction would require
far more convincing support than the mere proposition that
a senior officer has powers in this regard akin to those of
a Justice who is a true judicial officer.

The next point that arises for determination concerns
the extent of the obligation created by s 352, a matter to
be considered within the general context of the common law.

In other jurisdictions there are analogous obligations to bring

arrested suspects forward and charge them. The Customs Act

provides in s 212:

"212. Every person arrested may be detained
until such time as he can without undue delay
be taken before a Justice."

In the Tasmanian legislation which was considered

by the High Court in Williams v The Queen 161 CLR 278 the

requirement is in s 34A(1l) of the Justices Act:

"34A. (1) Where a person has been taken into
custody for an offence, he shall, unless he
has been released under section 34, be brought
before a justice as soon as is practicable
after he has been taken into custody."

Section 303(1) of the Queensland Criminal Code



requires the person arrested to be brought before a Justice
Wywithout delay’. It is not necessary to canvass the modes
of expression to be found in every legislation. The underlying
principle of common law is that a person who has been arrested
has a right to be brought before a Justice and not detained
unduly for some collateral purpose.

There is perhaps little difference in the practical
operation between the common law rule as enunciated in this

Court in Bayles v Parmenter 35 SR 182, and other formulations

of the duty of arresting police some of which are referred

to in the judgments in Williams v The Queen.

There is an authoritative statement on the topic
in the joint judgment of Mason J, as he then was, and Brennan J

in Williams v The Queen, this both encapsulates the principle

of common law and recognises also the practical operation of
that principle:

"There is nothing to prevent a police
officer from asking a suspect questions designed
to elicit information about the commission
of an offence and the suspect's involvement
in it, whether or not the suspect is in custody.
But if the suspect has been arrested and the
inquiries are not complete at the time when
it is practicable to bring him before a justice,
then it is the completion of the inquiries
and not the bringing of the arrested person
before a justice which must be delayed..... The
making of inquiries 1s not a ground for
extending the period of custody and denying
the subject an opportunity of securing his
release either absolutely or on bail by a
justice's order. It is not necessary to
consider here whether and in what circumstances
it would be proper for the justice to order
a remand of an accused person into the custody
of a police officer. 1In this case no remand
was sought. The appellant was simply kept
in police custody. The detention was unlawful."
(I have added the emphasis).
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It is to be observed that this formulation was in
terms directly related to the legislation under consideration
in the High Court. That is to say "The obligation to bring
before a Justice as soon as practicable." The purport, however,
does not differ from the common law requirement upon which
the New South Wales legislation proceeds and in the context
of which the New South Wales legislation is to be construed
and applied.

When examining the facts of the present case in order
to determine whether or not the appellant's custody had become
unlawful by the time that he made the admission, the question
is not so much the purpose for which the police used that period
of detention - that is to say, for the purpose of pursuing
further inquiries, and conducting an interrogation. The
guestion rather is, whether it was practicable to bring him
before a Justice in order to charge him formally, and enable
the question of bail to be considered, at a time prior
to his making the admission in question. This question which
fails to be answered by reference to the evidence that was
tendered.

There was no suggestion that a Justice was physically
available at or near the police station at any time from and
after the date when the appellant was brought back there, until
he had made the confession in question. The appellant seeks
to found strongly upon the circumstance that the police were
able, by proceeding elsewhere, to find a Justice who could

issue a search warrant. From this it is asserted that that



Justice could have been brought back to the police station
and called upon to fulfil his functions. The answer is to

be found in the evidence. As I read it, the material before
the judge did not establish that there was a failure on the
part of the arresting police in this case to bring the appellant
before a Justice "as soon as practicable", "without undue
delay", or within any other formulation of the broad common
law requirement. The suggestion that a Justice could have
been brought back to the police station in order ' to open his
court, and exercise his judicial function, appears to me to
involve some excess of the expectation of the common law that
the bringing of the person before a Justice should be as soon
as practicable.

The requirement is not absolute. It is a requirement
tinged, as are most common law principles, with an element
of reasonableness and I see nothing unreasonable in the
proposition that the requirement is not offended merely by
reason of the failure of the police to go and find a Justice
somewhere and bring him back to the police station in order
to exercise his function. I am not accordingly persuaded that
the detention of the appellant was unlawful at the time the
confession was made, and I accordingly would not rule out the
confession on that ground.

There is however, a further challenge to it, and
that is so it is said, the learned judge did not directly
consider whether the confession was voluntary, as distinct
from considering whether it had been induced by some untrue

representation, or by some threat or promise (Crimes Act s 410).




There was a voir dire in which the issue of
voluntariness was litigated. The judge, in giving his ruling
on the point, had before him the whole of the body of evidence,
including the somewhat odd piece of evidence which ultimately
was also elicited in cross-examination of one of the Crown
witnesses for the benefit of the jury, that the accused carried
with him and produced when arrested, a statutory declaration
saying that he did not wish to answer any questions in the
absence of his solicitor. The effect of this on the mind of
the jury and what it might have implied regarding the
appellant's past may be matters for speculation, but it was
relied on very much on the issue of voluntariness.

The matter was fully canvassed in evidence before
the learned judge. He correctly formulated the onus of proof
to be applied in considering both questions of voluntariness
and the specific terms of s 410. The ruling that he gave was
couched in terms expressly directed to s 410, but it was
apparently accepted on all sides at the trial, as no doubt
it was intended by his Honour, to subsume also a ruling that
his Honour was satisfied that the requirements had been made
out in the admitting into evidence of the incriminating
statement.

In short, I see no basis for overruling with the
conclusion reached by the trial judge on the admissibility
of this confession and in my view, the first ground of challenge
is not made good.

ALLEN J: I agree.

MATHEWS J: I also agree.



STREET CJ: The second ground of challenge that has been argued
by Mr Hidden, is that the judge erred in his directions

to the jury in relation to the element of possession. It will
be recalled that the drug in gquestion was found secreted in

the upper part of the wardrobe in the bedroom occupied by the
appellant and his companion. There was evidence that another
couple occupied a bedroom on the floor below. The lower bedroom
had its own lavatory facilities; the upper bedroom it seems

had access to a lavatory on the same floor as the upper bedroom,
a lavatory which was at times used by the other occupants of
the building.

There was no evidence at all to suggest that any
other person had regular, or irregular or even clandestine
access to the bedroom occupied by the appellant and his
companion. There was, at least on a prima facie basis, evidence
to support a conclusion that anything found in that bedroom
could be regarded as in the possession of either, or both of
the appellant and his companion. This prima facie conclusion
is to be recognised in the present case as affected by the
positive and sworn evidence at the trial of the appellant's
companion, that the bag in which the heroin was found was not
hers, and that she knew nothing about it. This was evidence
effectively negativing any involvement on her part of the
possession of the bag and it accordinglywas open to the jury
to conclude if it so chose, that the bag was in the exclusive
sole possession of the appellant.

Thus far, no difficulty arises. It is contended,

however, that the learned judge erred in that when discussing



the element of possession with the jury, he extended his

directions so as to include some reference to the concept of

joint possession. I am not quite clear how it is said that

this may have mislead the jury, or prejudiced the appellant,

but the challenge is nevertheless made on behalf of the
appellant.

The learned judge did indeed make some reference
to the concept of possession extending to more than one person,
where more than one person might have exclusive, intentional,
physical control of an asset. 1In the examples that his Honour
gave, coupled with some very helpful and meaningful examples
of sole possession, his Honour also mentioned one of joint
possession.

In the view that I hold, his Honour in admirably
clear terms explained to the jury the concept of possession.
The mention of joint possession, far from confusing the jury,
could in my view only have assisted in concentrating the jury's
mind on the element of sole possession, that being the
proposition that was advanced by the Crown, and the only
proposition upon which the jury had to adjudicate on this aspect
of the case. The summing up in this regard was clear, it was
meaningful, and I see no reasonable likelihood of the jury
having been in any way misled, either so as to result in any
miscarriage of justice, or indeed, at all.

The final ground of challenge that has been advanced,
is that the conviction is unsafe and unsatisfactory. The jury,
it is said, ought to have eﬁtertained a reasonable doubt on

the guilt of the appellant. This proposition is advanced in



the face of the drug having been found in the bedroom that

the appellant occupied, in the face of the evidence that the
appellant had admitted his possession of it, and in the face
of an unsworn statement advanced as the only defence in which
there was a qualified acknowledgement of the accuracy of the
admission to which the police officers had sworn, coupled with
some explanation of why it was that he had spoken to the police
officers as he did. The existence of a statutory declaration
in relation to unwillingness to answer questions, appears to
have attracted little significance in the eyes of the jury,
and on the whole it seems to me that there was ample material
here to justify the jury reaching the conclusion it did.

It has not, in my view, been established on an overall
review of the evidentiary material, that this jury ought to
have entertained a reasonable doubt. I accordingly propose
that the appeal against conviction should be dismissed.

ALLEN J: I agree.

MATHEWS J: I agree.

STREET CJ: We have now heard the challenge to the sentence
passed by his Honour. There is an initial matter to be
mentioned, but which will be subsumed within a broader matter
to which attention will be directed, namely, that the order
made by his Honour as recorded in the transcript of the
sentencing reasons, specified a non parole period of five years
from 23 July 1987, whereas the indictment has been endorsed,
five and a half years. This would result in some adjustment
having to be made to bring the indictment back into the terms

of the orally announced order. The matter acordingly calls



for consideration as an appeal against a sentence of eight
years, with a non parocle period of five years.

The appellant is aged thirty-three. He has a minor
record, with only one entry of relevance, namely that on
21 February 1983 he was placed on a two year bond by a Court
of Petty Sessions for cultivating Indian hemp.

There was material before the Court indicating that
the quantity of diamorphine involved in the powder found in
the appellant's bedroom was 28.6 grams in gross, containing
a pure quantity of 9.8 grams of heroin. There was also a little
more heroin in two metal foils, but no analysis was done on
them. It was said that the street value of the diamorphine
was in the order of $16,000.

The appellant has followed a somewhat spasmodic
employment pattern. He has a trade as a swimming pool
contractor and installer, and has on occasions worked very
successfully at this. He has, however, allowed his 1life to
be debased by using drugs, and he has developed an unfortunate
condition of agrophobia, which has inhibited both his capacity
to work, as well as the quality of his lifestyle. He has a
de facto wife, from which relationship he has three children
aged at the time of the sentencing proceeding between nine
years and eighteen months. Evidence was given on his behalf
at the sentencing proceeding affirming that he is a good family
man, and that there was some reasonable prospect of his being
able to rehabilitate himself.

The significant challenge that Mr Hidden makes to

the sentencing aspect of the proceedings, is that his Honour



in the course of his reasons, said:

"I am satisfied that, at that time, you were
a substantial supplier of drugs in this area."

This may well have been a true statement, but there was no
evidence to support it. Suspicion could not necessarily
transcend to justify an affirmative finding, and there is just
no material to permit that finding of fact to be made and used
as part of the process of sentencing adjudication.

The evidence regarding the appellant's involvement
in drugs was confined essentially to his own usage, to the
previous offence that has been mentioned, to the transaction
at the airport office to which reference has been made on the
conviction aspect of this appeal, and to the heroin found in
the bag in the appellant's bedroom.

We take the view that this particular consideration,
being of major significance if it were well founded, must
inevitably be recognised as having coloured his Honour's
sentencing adjudication and accordingly, we consider that the
matter of sentence does call for the reappraisal of this Court.

The appellant was guilty of an offence which was
objectively serious. The quantity involved was by no means
minimal. It was a drug of a character which is notorious as
occasioning great harm within society. There is not to be
found any element which minimises the objective criminality
of the offence of which the appellant was convicted.

In considering the subjective factors which might
tend towards leniency, the appellant can obtain no discount

such as might have been extended to him had he pleaded guilty.



The assertion of course by him of his innocence, is not to
result in his receiving any greater sentence than was proper

on the objective criminality, but he cannot receive the leniency
that the criminal courts customarily extend to those who plead
guilty. Nor can he claim the element of leniency that first
offenders can ordinarily hope to receive, in that he has this
earlier drug offence standing against him. There is some basis
for recognising the favourable rehabilitative prospects. The
evidence of the appellant's father can be weighed in his favour,
and the general domestic stability of the appellant's family
circle, is also reassuring in this regard.

On the whole, it seems to me that an appropriate
sentence and non parole period which would reflect fully both
the objective seriousness and such factors as to justify an
element of leniency, would be a head sentence of seven years,
with a non parole period of four years. I propose an order
accordingly.

ALLEN J: I agree.

MATHEWS J: I also agree.

STREET CJ: The order of the Court, accordingly, is: we dismiss
the appeal against conviction; we allow the appeal against
sentence; we quash the sentence and non parole period; in lieu
thereof we sentence the appellant to imprisonment for seven
years commencing from 23 July 1987; we specify a non parole
period of four years commencing from 23 July 1987; the whole

of the time served is to count.




