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REGINA v Stephen BAZLEY

JUDGMENT
HOPE JA: This is a stated case from Solomon DCJ in respect of
an appeal from a local court to the District Court against
a decision convicting the appellant of thé offence of having
Indian hemp in his possession.

A number of matters were in issue before Judge Solomon
but the one which is the subject of the stated case and was
critical to the prosecution was the possession of the Indian
hemp and whether there was evidence which entitled his Honour to
find that the appellant had that possession.

The facts as found by his Honour are shortly these.

The appellant was the occupant of a house in Haberfield and was
in that house when police arrived to search it on 1 February
1981. As they approached the house, the police saw the
appellant and a man named Cruickshank sitting opposite one
another on a lounge chair, both of them smoking. The police
entered the premises, having been granted entry by the
appellant. The police went with the appellant to the room where
Cruickshank had been sitting and where they had previously seen

the appellant and Cruickshank together. They found a silver



foil package, two plastic bags and a bamboo-type pipe on the
table in front of Cruickshank, being the table in front of which
both Cruickshank and the appellant had previously been sitting.
The package, the bags and the bamboo-type pipe were later found
to contain Indian hemp. The police also detected a smell in the
lounge room consistent with the smell of marijuana smoke. One
of the police constables said to the appellant:-

"I have just found this grass and hash on the table
where you were sitting when we knocked on the door."

He then gave a warning to the appellant and the appellant

replied:-
"Yes, certainly. I will agree to the grass and hash
being there. Andrew and I were having a smoke. I
can't deny that. But you have the wrong idea about
heroin. I am not involved in that."

The constable said:-
"who actually belongs to the grass and hash?"

The appellant said:-

"I don't know what Andrew has said, so let us just say
it was there."

The learned District Court Judge found that the
appellant had intended to smoke and had possession of the Indian
hemp, and rejected his evidence that he had not made any
admissions to the police in relation to the Indian hemp, that he
had not seen the Indian hemp, and that he had no knowledge of
it. The question raised for decision in the stated case is
whether the evidence was not such as to enable the learned

District Court Judge to find that the appellant was in



possession of the Indian hemp at the premises in Haberfield on
the night in gquestion.

The meaning of the word '"possession" for the purposes
of the criminal law is different from that which it is for the
purposes of the civil law, and has been considered in a number
of decisions. Many of those decisions were discussed in the

judgment of He Kaw Teh v _The Queen (1984-85) 157 CLR 523. At

537 Gibbs CJ quotes a statement of Diplock LJ in Director of

Public Prosecutions v Brooks [1974] AC 862 at 866:-

"In the ordinary use of the word 'possession', one has
in one's possession whatever is, to one's own
knowledge, physically in one's custody or under one's
physical control."
This definition was also approved by Dawson J in the same
decision at 600. In the course of his judgment Gibbs CJ also

referred to an earlier decision of the High Court Moors v Burke

(1919) 26 CLR 265, saying at 538:-

"In Moors v Burke, which is discussed in Williams v
Douglas ((1949) 78 CLR 521) the defendant was held not
to be in actual possession of certain wool suspected of
being stolen because he had placed the wool in a locker
which was not under his control. It was decided that
actual possession meant 'the complete present personal
physical control of the property to the exclusion of
others not acting in concert with the accused'..."

It has frequently become necessary for courts to
consider whether an accused person has had possession within the
meaning of that word as I have described it, when there is a
possibility that other persons also could have access to or

control over the goods in question. Thus in Filipetti v The

Queen 13 ACR 335, six persons, including the appellant, lived in

a house where cannabis was found. All of the six persons had



free access to it and made free use of the lounge room where
police had found a large guantity of cannabis concealed under
the cushion of a chair in which another resident was sitting.
Before the cannabis was found the appellant had tried to create
a diversion, and he also produced a smaller quantity of
cannabis, saying it was all he had. The police subsequently
found another small guantity of cénnabis in the appellant's
bedroom. The court held that the trial judge should have
directed a verdict in favour of the appellant at the close of
the Crown case because there was not sufficient evidence that
the cannabis found by the police was in the appellant's
exclusive physical control.

In a more recent decision Regina v Burns (unreported;

19 August 1988) Street CJ, with whom the other members of the

court agreed, described the situation in which the drug in

gquestion had been found. It was secreted in the upper part of

a wardrobe in the bedroom occupied by the appellant and his

companion. There was evidence that another couple occupied

a bedroom on the floor below but there was evidence that would

be sufficient to allow a finding that they were not in any

possession or control of the goods. His Honour then went on to

say:-
"There was no evidence at all to suggest that any other
person had regular, or irregular or even clandestine
access to the bedroom occupied by the appellant and his
companion. There was, at least on a prima facie basis,
evidence to support a conclusion that anything found in
that bedroom could be regarded as in the possession of
either, or both of the appellant and his companion.
This prima facie conclusion is to be recognised in the
present case as affected by the positive and sworn
evidence at the trial of the appellant's companion,
that the bag in which the heroin was found was not
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hers, and that she knew nothing about it. This was
evidence effectively negativing any involvement on her
part of the possession of the bag and it accordingly
was open to the jury to conclude if it so chose, that
the bag was in the exclusive sole possession of the
appellant."

It will be seen that in Regina v Burns the appellant

occupied the room in which the wardrobe containing the drugs was
situated. Another person was also in the room, namely, his
companion. Were it not for the evidence to which the learned
Chief Justice referred negativing the possession of the drug by
the companion, the identity of the person who had possession of
the drug was an open one. It might either have been the
appellant or his companion or both the appellant and his
companion. It was only because of the evidence of the companion
that the conclusion was reached that there was a case to go to
the jury.

In the light of these and other authorities, it seems
to me the position in the present case is that the Indian hemp
found by the police at the house might have been in the physical
control and possession of the appellant, of his friend
Cruickshank or of both of them. There is nothing in the
evidence to point to the two men as acting in concert in respect
to the drugs the subject of the charge. While it is true that
they were both seen smoking and there was evidence which could
justify a conclusion that it was marijuana, the drug that was
being smoked, if it was a drug, was not ;he subject of the
charge. The drugs the subject of the charge were those in the

containers and the pipe which were found on the table. There



was nothing in the evidence to point to both Cruickshank and the
appellant acting in concert in relation to the custody or
possession of those drugs. For the Crown, the statement made by
the appellant has been relied upon, but I do not think that that
is relevant to any acting in concert.

Accordingly there was evidence that would point to one
of three possible conclusions: ’tﬂat the appellant was in
possession of the drug; that his friend Cruickshank was in
possession of the drug; or that they were jointly in possession
of the drug. If there were evidence which pointed to the
appellant being in possession of the drug, as opposed to the
other two possibilities, the f£inding by the learned District
Court Judge would be sustainable. Again, if there were evidence
pointing to a joint possession by both the appellant and
Cruickshank as opposed to the othei possibilities, the
conclusion of the trial judge would be sustainable. However, in
my opinion, there is no material in the stated case which
excludes the possibility of Cruickshank alone being the
possessor of the drug. This was an equal possibility with the
other two possibilities I have described.

In those circumstances, I have concluded that the
evidence was not such as to enable the learned District Court
Judge to find that the appellant was in possession of the Indian
hemp at the place and time in question and that the question
asked in the stated case should be answered "Yes".

WOOD J: I agree.

STUDDERT J: I too agree.



HOPE JA: The order of the court is that the question whether
the determination was Wwrong in point of law is answered "Yes".
It is also ordered that the matter be remitted to the District
Court to be dealt with in accordance with the answer given by

the court to the question asked in the stated case on a date to

be determined by the District Court.



