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Possession — Offence of supplying heroin — Deeming provision extending the
concept of possession — Aspects of possession at common law —
Relevance of common law concept to offences in Drug Misuse and
Trafficking Act 1985 (NSW) — Directing jury regarding possession where
not an allegation of manual possession as opposed to possession of drugs
in premises — Drug Misuse and Trafficking Act 1985 (NSW), ss 7, 25.

Evidence — Whether circumstantial evidence direction needed — Possession of
drugs where no manual possession — Drugs allegedly found in premises
and accused allegedly made incriminating statements.

Trial — Counsel — Whether conduct of case can cause miscarriage of justice.
Cross-examination — Practical limits.

The appellants were each found guilty of supplying heroin, contrary to s 25 of
the Drug Misuse and Trafficking Act 1985 (NSW). The Crown case was one of
deemed supply pursuant to s 29, based upon the possession by the appellants of
not less than the trafficable quantity of heroin. The drug was found in premises
occupied by the appellants and their children, on top of a refrigerator. At the
time of the discovery, the appellants’ adult daughter was found in the premises.
A quantity of heroin was found in her underwear. Other persons were in the
premises. The appellants were alleged to have made certain admissions. The
trial judge put to the jury the common law concept of possession and also the
deeming provision in s 7 of the Act, which extends the common law concept.
Complaint was made at appeal in relation, inter alia, to the judge’s directions
regarding possession and its proof, and defence counsel’s alleged failure
adequately to challenge the credit of a police witness.

Held (dismissing the appeals): (1) (per curiam) The common law concept of
possession was relevant to the offences in the Drug Misuse and Trafficking Act.
The Crimes Act 1900 (NSW), s 7 definition was not. The judge had defined the
common law concept for the purposes of the offence charged; but he had
confused matters by putting to the jury as well the deeming provision in s 7,
extending the common law concept of possession. On the facts, this statutory
extension of possession was not in issue. Comments on the common law concept
of possession, particularly in the case where the possession albeit physical, is not
manual, and other persons are on or have access to the place where the thing
alleged to be possessed is found.

(2) Where in a case like this, a person in addition to the alleged possessor has
or appears to have a licence to enter the premises, it is necessary to tell the jury
that the Crown must eliminate any reasonable possibility that the thing in
question was in this latter person’s possession or to establish that this person
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was acting in concert with the accused in relation to the prohibited possession.
The trial judge had not done this.

Filippetti (1978) 13 A Crim R 335, referred to.

In the present case, however, there were relevant admissions. The proviso
would be applied. In any event, it was sufficient to establish that the appellants
had possession. The fact that there was a reasonable possibility that the
daughter (or anyone else) also had possession of the heroin in question —
rather than that she and not they had such possession — does not mean that the
appellants were not themselves guilty of such possession.

(3) Where the Crown case is one that a person has possession of a prohibited
thing, with the proof being that it was found on his premises, and that further
he made relevant admissions, the jury did not have to be given the standard
circumstantial evidence direction in addition to the general direction regarding
onus and standard of proof.

(4) While an instance of flagrant incompetence on the part of defence counsel
might produce a miscarriage of justice, such was not the case here. It was not
clear here that counsel had not fully challenged the credit of the police witness
in question, to the limits of effectiveness.

Birks (1990) 19 NSWLR 677; 48 A Crim R 385, referred to.

(5) While counsel are allowed wide latitude in cross-examination, it should
not be persevered with to the point of being counter-productive. (Such was not
the case here.)

APPLICATION FOR LEAVE TO APPEAL OUT OF TIME AGAINST CONVICTIONS
APPLICATION FOR LEAVE TO APPEAL AGAINST SENTENCE

K G Horler QC, for the appellants.
R N Howie QC, for the Crown.

Cur adv vult

8 February 1991

HunT J. The appellants (Zyan Dib and Elizabeth Dib) were each found
guilty by a District Court jury of a joint charge of supplying heroin (Drug
Misuse and Trafficking Act 1985 (NSW), s 25). Judge Pain QC sentenced
each appellant to a minimum term of imprisonment of three years and six
months, with an additional term of one year and two months.

The Crown case was one of deemed supply (pursuant to s 29), based upon
the possession by the appellants of not less than the trafficable quantity of
heroin fixed by Sch 1 of the Act {3 grams). The police gave evidence of
having discovered white powder in a plastic bag which was in turn wrapped
in aluminium foil. The parcel was sitting on a vase on top of the refrigerator
in the premises occupied by the appellants and their children. The powder
included more than the trafficable quantity of heroin. Other plastic bags (one
with smears of white powder in it) were also found in the premises.

At the time of the discovery, the appellants’ adult daughter (Ivana Serhan)
and three adult males were also in the lounge room of the premises. Serhan
was found to have heroin hidden in her underwear, and she was later
charged in relation to her possession of it. When the police arrived, one of
the males (Urusoghu) was seen to throw a parcel containing heroin wrapped
in black electrical insulating tape behind the lounge. The three males were
later charged with conspiring to supply heroin, the case against them being
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that they had a short time previously (and in other premises) been engaged
in cutting and packaging the heroin in the parcel which Urusoghu had
attempted to hide.

The two appellants were searched, but no drugs were found on them.
There were no fingerprints on the plastic bag in which the heroin which was
the subject of the charge was discovered. The Crown case as it was
ultimately put to the jury depended upon their acceptance of certain
admissions alleged to have been made by each of the appellants.

When the aluminium parcel containing the heroin in question was
discovered in the kitchen, Detective Senior Sergeant McNamara asked the
two appellants what it was. Mrs Dib replied, in her husband’s presence:
“What do you think it is? It is heroin.” Both appellants were then cautioned,
and Sgt McNamara asked who owned it. Mrs Dib replied that it was hers.
Mr Dib said: “No, it’s mine. Make no trouble for my wife.” Later at the
police station, and again in the presence of her husband, Mrs Dib told Sgt
McNamara that the heroin was hers and that she would tell him where it
came from if he let her husband and daughter go. Mr Dib again claimed that
the heroin was his. He said that he had brought it with him from Lebanon
for his own use. These admissions at the police station were corroborated by
Detective Senior Constable Kennedy, who added that Mrs Dib also admitted
having given her daughter the heroin which had been found hidden in her
underwear. There was no other corroboration of any of the admissions, but
all five police officers gave evidence of having seen the aluminium package
sitting on the vase on top of the refrigerator. That fact was not in dispute.

The appellants’ case was contained in unsworn statements made by each
denying any knowledge of the presence of drugs in their house and denying
having made any admissions to the police.

It is convenient to deal first with the second and third grounds of appeal
which complain of the judge’s directions in relation to the issue of
possession. He commenced by telling the jury:

“The essence of the concept of possession in law is that, at the relevant
time, you intentionally have the thing in question in some place where
you have, either alone or jointly with some other person or persons,
control over it to the exclusion of any other person other than those
persons you regard as being with you jointly entitled to have that control
over it.”

The judge went on to give a number of examples which would have assisted
the jury to apply that definition to the facts of this case. Although perhaps a
little wordy, that definition appears to me to comply sufficiently with the
common law concept of possession as it is applied in the criminal courts.

What must usually be conveyed to the jury — in addition to the elements
of knowledge referred to in He Kaw Teh (1985) 157 CLR 523; 15 A Crim R
203 (see also Baird (1985) 3 NSWLR 331) — is that, at the relevant time
when possession is alleged, an accused had (subject to any investigatory and
seizure powers given to the police and others) the right to exclude any
person not acting in concert with him from interference with the property in
question. He must have that property either in his manual possession or in a
place to which he (and any person acting in concert with him) may go
without physical bar in order to obtain such manual possession of it.
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Where (as in the present case) the Crown seeks to establish an accused’s
possession of property found not within his manual possession but rather in
premises to which he has access, it must — in order to establish beyond
reasonable doubt that it was the accused rather than anyone else who had
such possession of that property — persuade the jury that the accused has the
legal right to exclude all persons from the premises in which the property is
situated (other than those acting in concert with him). In a case where two
or more accused are alleged to be in joint possession of the property, the
Crown must establish that they all had that legal right.

If the judge had stopped at the definition of possession which I have
already quoted, no complaint of misdirection could fairly have been levelled
at the summing up. Unfortunately (and apparently in accordance with the
argument which the Crown had put to the jury), the judge went on to give a
direction in the terms of s 7 of the Drug Misuse and Trafficking Act, which
provides that a prohibited drug “in the order or disposition” of an accused is
deemed to be in his possession. This direction was both unnecessary and
possibly productive of confusion in this case.

Possession is not defined in the Drug Misuse and Trafficking Act. The
definition provided by s 7 of the Crimes Act 1900 (NSW) has no application,
despite s 3 of that Act, because the offences created by the Drug Misuse and
Trafficking Act are expressed in different terms. Nor does s 7 of the Drug
Misuse and Trafficking Act provide a definition of “possession”. It is a
deeming provision, and consequently it extends the common law concept of
possession by including within it something which would not otherwise be
within it: cf Muller v Dalgety & Co Ltd (1909) 9 CLR 693 at 696. Its usual
application is in the situation where the prohibited drug is in the physical
custody of another person. It was not relevant in the present case.

The judge, moreover, never satisfactorily explained to the jury what was
meant by the phrase “order or disposition”. What he said was that they may
think that it referred to the situation where the possession was indirect
rather than direct physical possession, to which he merely added:

“If the item is in the order or disposition of someone, then in law — in
the context of this Act — it is in their possession.”
That was the only direction given in relation to that phrase.

The judge went on to direct the jury that, if they were satisfied that the
admissions already referred to were in fact made, then the context of those
admissions was “capable of indicating that the relevant heroin was in the
order or disposition” of the appellant who made those admissions in the
circumstances in which the heroin was found.

Objection was taken on behalf of the appellants to the inclusion of any
reference to their “order or disposition”. The Crown Prosecutor agreed that
the jury should be directed that the Crown had to establish that the two
appellants were in joint possession of the heroin to the exclusion of all others
who were not acting in concert with them. He also pointed out that in his
final address he had conceded that the jury could not return a verdict of
guilty unless they accepted that the admissions had been made.

The judge recalled the jury and substituted the following direction for that
previously given in relation to the admissions alleged to have been made by
each of the appellants:
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“... my direction in relation to those admissions is that if you are
satisfied beyond reasonable doubt that the admission was made in the
form that it was alleged to have been made, then the evidence of those
admissions — together with the other evidence in the case — is capable
of supporting ... a finding by you that the accused who is alleged to
have made that admission had in that accused’s order and disposition
the heroin the subject of this charge.

In my use of the phrase ‘in that accused’s order and disposition’ as
being an aspect of possession, I also wish to direct you that that concept
of possession does include the concept of ... the heroin being in the
control of the possessor to the exclusion of all other persons not acting
in concert with that possessor.

Finally, I referred in my directions to you that the Crown relied
critically upon the admissions allegedly made by each accused, and I
amplify that direction by telling you that, if you are not satisfied beyond
reasonable doubt in respect of that admission by the particular accused
whose case you are considering, then there is insufficient evidence upon
which you are entitled to find that accused guilty, and that accused
would be entitled to a verdict of not guilty. In other words, your finding
in relation to that admission is critical to your being able to find a
verdict of guilty against either of the accused — in respect of the
admission made by that accused, of course.”

There was no further complaint made in relation to those substituted
directions.

It is nevertheless correctly pointed out that these substituted directions still
erroneously included a reference to the irrelevant deeming provisions of s 7.
Indeed, they reduced the common law concept of possession which s 7
extends to merely one aspect or subcategory of the extended concept of
order or disposition. And, as the judge never satisfactorily told the jury what
was meant by this extended concept of order or disposition (other than that
they may think it referred to some indirect but unidentified type of
possession), even the substituted direction theoretically left it open to the
jury to find that the appellants were in possession in some indirect way
outside the test provided by the common law, without there being any
evidence to support such a finding,

All that is unfortunately so, and a misdirection has been established in
relation to the concept of possession. To the consequences of that conclusion
in this particular case I will return.

Next, it was argued that the judge had failed to direct the jury that the
Crown had to climinate any reasonable possibility that the heroin in question
had been within the possession of either the appellants’ daughter Serhan or
any of the three males also present in the premises at the time. Reference
has been made to this Court’s decision in Filippetti (1978) 13 A Crim R 335
as demonstrating the nature of the direction required. That case was,
however, somewhat different. There, the drug was found under the cushion
of a chair in the lounge room, to which all six occupants of the house had
(and had exercised) free and equal access. There was no admission by the
accused that the drug was his. It was held that, in those circumstances, there
was no evidence that the drug was in the accused’s possession rather than in
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the possession of anyone else. That case was not concerned with the nature
of directions to be given in relation to such a situation.

In the present case, the three males were shown to have resided
elsewhere, and no dispute was taken by the appellants to that evidence. The
evidence as to the daughter’s residence is perhaps equivocal, Sgt McNamara
having said that she resided with her parents and also having agreed that
only the appellants themselves lived there. But, wherever she in fact resided,
it would in my view be open to the jury to conclude that the daughter had (in
legal terms) at least a licence to enter her parents’ home and its kitchen. It
was therefore submitted that it was necessary for the Crown either to
eliminate any reasonable possibility that the heroin in question was in
Serhan’s possession or to establish that she was acting in concert with her
parents in relation to the possession of that heroin.

No such case was put to the j jury, despite a request to the judge that he do
so at the conclusion of the summing up. In my view, the appellants were
entitled to have their case put clearly to the jury. As part of that case, they
were saying that the reasonable possibility that the heroin belonged to their
daughter was relevant to the issue as to whether the heroin was in their
possession. They were entitled (theoretically, at least) to a direction that it
was necessary for the Crown to eliminate that reasonable possibility. Such a
direction was comprehended within the request which was declined. A
failure to direct has thus also been established in relation to the concept of
possession. Again, to the consequences of that conclusion in this particular
case I will return.

The fourth ground of appeal complains of the judge’s refusal to give a
direction that, if the jury did not accept that the appellants owned the drugs
as admitted, the Crown case was a circumstantial one requiring them to be
satisfied that their guilt was the only rational (or reasonable) inference which
could be drawn from the circumstances established in evidence.

The jury were, however, ultimately directed that, unless they accepted that
the admissions were made, they were obliged to acquit the appellants. Those
admissions, if accepted, established both the knowledge of each of the
appellants of the existence of the heroin hidden inside the aluminium foil
parcel and their ownership of that heroin. An inference was available from
those facts, together with the location where the drug was found, that both
appellants were able to go to that location without physical bar in order to
obtain manual possession of it. Such an inference did not require a
circumstantial evidence direction. As Dawson J said in Shepherd (1990) 170
CLR 573; 51 A Crim R 181, in such a case a circumstantial evidence
direction may be confusing rather than helpful: see also Grant (1975) 11
ALR 503 at 504.

I would reject the complaint made by the fourth ground of appeal. I
should add, however, that no specific complaint at the trial and no ground of
appeal was directed to the judge’s failure to direct the jury in relation to the
alleged admissions that, not only had they to be satisfied that the admissions
were made, but also that the admissions were themselves both truthful and
accurate: Buns (1975) 132 CLR 258 at 261.

The first ground of appeal alleges that the trial miscarried because of the
failure by the two counsel appearing for the appellants at the trial to cross-
examine Const Kennedy fully as to his credit. Const Kennedy, it will be
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recalled, was the only witness to corroborate the evidence of Sgt McNamara
that admissions had been made by the appellants. Those admissions were
very much in dispute; the judge, in the passage which I have already quoted,
directed the jury that their acceptance of those admissions was “critical” to
any verdict of guilty. It was put to both police officers that their evidence
upon this issue had been fabricated, and to Kennedy that his evidence had
been fabricated at the request of McNamara. That was the only issue in
dispute of which Kennedy gave evidence.

The cross-examination of Kennedy appears to have been based in the
main upon the contents of an article published in a Sunday newspaper some
nine months before the trial. Kennedy agreed that he had received
summonses charging him with obstruction of the Federal Police, to which he
had pleaded guilty and for which he had been given what appears to have
been a deferred sentence. He had appealed against the conviction entered.
He was still a serving member of the Police Force. He said that he had
pleaded guilty because of his health, but that he believed that he would be
acquitted in the appeal.

Some of the charges, he agreed, arose out of a conversation which he had
had with an officer of that Police Force called Pattle. He asserted that the
transcript of the conversation placed before the magistrate had been very
heavily edited; he did not know why the prosecution had left out parts of it.
The newspaper had quoted passages from it out of context.

Kennedy agreed that he had told Pattle that he had given false evidence in
support of prosecutions — either as the sole prosecution witness or as a
corroborating witness — because he could lie through his teeth and no-one
would know the difference. He agreed that he had told Pattle that he had
verballed defendants and that he had written out his notes only five minutes
before giving evidence. He agreed that he told Pattle in effect that, if
McNamara asked him to corroborate any evidence (showing him his own
statement), he would convince himself that he was present at the time and he
would then give corroborating evidence.

Kennedy claimed that the newspaper had omitted one statement which he
had made to Pattle which, in effect, altered the nature of all of the other
statements which he had made. It was: “The reason I'm telling you these lies
is because this room is bugged.” Kennedy said that that statement was in the
transcript of the conversation, but it was not in evidence before the
magistrate.

Kennedy also claimed that attempts had been made to discredit him
because he was part of an undercover operation which was disclosing
institutionalised corruption in the Federal Police. He had been (and still
was) in fear of his life. He had made the statements in question in order to
satisfy the Federal Police rather than take the chance that he would be
murdered. He also claimed that everything which he had said was totally
untrue. His statements had been investigated, he said, and he was under no
suspicion. He claims that the charges of obstruction against him had nothing
to do with those statements.

Finally, it was put to Kennedy in cross-examination that, in the present
case, he had falsely corroborated McNamara after seeing what was in
McNamara’s statement, just as he had admitted to Pattle having done in
other cases.
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Complaint is now made that counsel then appearing for the appellants
should have had in court and available for cross-examination the summonses
against Kennedy, the tapes of the conversation in question, all of the
statements from witnesses prepared by the prosecution, and the transcript of
the proceedings before the magistrate and of his adjudication. The
ammunition, it was said, was potentially there but it was unused. The failure
to take full and permissible advantage of the material available to discredit
Kennedy, the submission went, led to a serious miscarriage of justice
warranting a new trial.

Reliance is placed upon the recent decision of this Court in Birks (1990) 19
NSWLR 677; 48 A Crim R 385. However, this was not a case of flagrant
incompetence such as led to the order for a new trial in that case. Styles of
advocacy differ for different advocates. Some advocates would obviously be
satisfied with the admissions made by Const Kennedy as to the statements
which he had made to the Federal Police Officer, and with the general air of
unreality involved in his attempted explanation for those statements. If
Kennedy had in fact made these statements falsely only in order to satisfy the
Federal Police and so avoid being murdered, it is (to say the least) very
unlikely that he would also have said in that conversation that he was telling
lies only because the room was bugged. Some (perhaps most) counsel would
feel that their point had already been well made on the issue of credit at this
stage, and they would wish to go no further.

Others would prefer to keep going, extracting every ounce — no matter
how repetitive or remote — until the eyes of every juror were glazed over
and until each juror had completely “turned off”. I have in the past sat
through such cross-examinations which have lasted days; some have lasted
over a week. They reminded me of a dentist continually probing a hole in a
tooth without the patient having the benefit of an anaesthetic. And I am sure
that in many cases such cross-examinations are quite counter-productive. All
of this is permissible, of course: Wakeley (1990) 64 ALJR 321. The point is
that different counsel have different views as to the effectiveness of such
cross-examinations.

In the present case, I can see no basis upon which the two counsel briefed
at the trial — of whom each is conceded to be an experienced counsel who
regularly appears in criminal trials — could fairly be accused of such conduct
in relation to the attack made upon the credit of Const Kennedy as to have
led to a miscarriage of justice. The fact that other counsel may be adherents
to a different style of advocacy, and may have conducted the cross-
examination differently, does not entitle an appellant to a new trial simply
because the well-accepted style of advocacy adopted in this case did not lead
to acquittals: Birks at 685; 392

I would reject the first ground of appeal. The fifth ground of appeal
against conviction was not pressed; nor was the application for leave to
appeal against sentence.

That leads me to consider the question of what consequence should follow
in this case from my conclusions that the judge’s direction as to the concept
of possession was erroneous and that he failed to direct the jury fully as to
the appellants’ case upon that issue. The Crown seeks the application of the
proviso to s 6 of the Criminal Appeal Act 1912 (NSW). It must persuade this
Court that there has been no miscarriage of justice — that an appropriately
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instructed jury, acting reasonably on the evidence properly before them and
applying the correct directions of law, would inevitably have found the
appellants guilty: Zorad (1990) 19 NSWLR 91 at 108; 47 A Crim R 211 at
228.

I am satisfied that the present case is one in which it is appropriate to
apply the proviso. The jury were directed that they could not find the
appellants guilty unless they accepted that they had made the admissions that
they owned the heroin. Such an admission made against the circumstances
already outlined, if true, clearly amounted to a confession that the accused
had possession of the heroin. The misdirection as to what comprised
possession did not deny to the appellants any real chance (or one which was
fairly open to them) of being acquitted. Any conclusion that adult
householders (husband and wife) did not have possession of heroin to which
each claims ownership — hidden to their knowledge in an aluminium foil
package on top of the refrigerator in their kitchen — would in my view be
perverse.

It was nevertheless argued on behalf of the appellants that the jury may
not have been satisfied by the Crown that their possession was exclusive to
them, as others — the daughter and the three males (particularly the
daughter) — were shown to have been involved with heroin and also to have
had access to the kitchen. The judge’s failure to give the direction sought in
relation to their access, it is said, accordingly denied the appellants that
chance of acquittal. Without the admissions, I would agree. Indeed, as the
Crown Prosecutor conceded at the trial, there was no Crown case without
the admissions, for much the reasons given in Filippetti: the jury could not
have been satisfied beyond reasonable doubt that the heroin was in the
possession of the appellants rather than anyone else who had access to the
kitchen where the heroin was found.

But, in the present case, each of the appellants admitted to knowledge and
ownership of the heroin; each was able to obtain manual possession of the
heroin without physical bar. It was in the possession of them both. The
Crown did not have to establish that they were the only persons who had
possession of the heroin. It was sufficient to establish that they had
possession. The fact that there was a reasonable possibility that the daughter
(or anyone else) also had possession of the heroin in question — rather than
that she and not they had such possession — does not mean that the
appellants were not themselves guilty of such possession. To hold otherwise
would make a farce of the criminal law.

Any direction such as that unsuccessfully sought by the appellants at the
trial would necessarily have required an accompanying direction that the
existence of that reasonable possibility did not affect their guilt. In the face
of such directions, the verdicts would inevitably still have been guilty.
Accordingly, I propose that the following orders be made:

1. The application for leave to appeal out of time- against conviction be
granted.

2. The appeal against conviction be dismissed.
3. Leave to appeal against sentence be refused.
4. Time is to count.
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NEwMAN J. I have had the advantage of reading the reasons for judgment
of my brother Hunt and I agree with both his reasons and the orders he

proposes.

ABADEE J. I have had the advantage of reading the reasons for judgment of
my brother Hunt and I agree with both his reasons and the orders he
proposes.

Application for leave to appeal out of time against
conviction granted

Appeal against conviction dismissed

Leave to appeal against sentence refused

Solicitors for the appellants: Gibsons.
PG



